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.SHAPIRO, J., to remind the casé 
to the Coun:y Court for repleading end furt proceedings not 
inconsistent herewith, with the followi 
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MEMOR/ RANDUM: 
Critical to Aefentant"s rights to be relieved of his 
- plea of guilty is whether “he ‘was misled by the court's advice to 
of before his guilty plea‘was ACDEP sted. To establish reliance 
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to vacate the judgment *of conviction uncer cpL 440.10 su pported by 
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The facts underlying this application arc not disputed. 
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The application was granted and the defendant plead guilty to 


* Attempted Burglary in the Third degree. On Noverber 20, 1972, at 
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the care ond custody of the Narcotics Addiction Control Cozxzission 
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UNITED STATES DISTRICT COURT 


EASTERN DISTRICT OF NEW YORK 


Plaintiff 


against 73 ¢C i614 


HENDERSON 


Defendant 


United States Courthouse 
Brooklyn, New York 


December 5, 1975 
4:15 p.m. 


HONORABLE JACK B. WEINSTEIN, 


SHELDON SILVERMAN 
Court Reporter 


Appearances: 


ALLEN KRANZ, Esq. 

and 
LOUIS J. LEFKOWJTZ, Esq. 
Attorneys for Petitioner 


DAVID BIRCH, Esq. 

and 
MS. ARLENE SILVERMAN 
Attorneys for Respondent 


THE CLERK: Caputo versus Henderson. 

THE COURT: I'll hear your witnesses. 

MR. BIRCH: At this time we would ask the 
second witness be excused. 

THE COURT: If you're here as a witness, Mr. 
Wershals, you'll have to be excused. 

MR. KRANZ: At this time the petitioner calls 


Mr. Caputo. 


ViNceat CAP 0 F.0; called as a witness, 
having been duly sworn by the Clerk of the Court, 
testified as follows: 

THE CLERK: Full name. 
THE WITNESS: Vincent Caputo. 

DIRECT EXAMINATION 

BY MR. KRANZ: 


Q Do you recall the hearing before the Honorable 


Douglas Young, in Nassau County Court on October 1l, 1972? 


A Yes. 

Q Do you recall entering a guilty plea to an 
attempted burglary in the third degree of that appearance? 
A Yes. 

Q I ask you, do you recall at this time what 
sentencing alternatives the judge told you were available 


if you were to plead guilty to attempted burglary and admi 


Caputo-direct 
addiction to drugs? 
A One year in the county jail, probation, 
conditional discharge, probation, up to five years. 
THE COURT: Five years, maximum of five 
years? 
THE WITNESS: Or probation. 
Do you recall any other sentencing alternatives 
N.A.C.C., Narcotics Control Commission. 


MR. KRANZ: I would like to give the witness 


an affidavit which he signed, this affidavit, and al- 


low him to use it if he can to refresh his recol- 
lection of the events of that day. 
THE COURT: All right. 

Q Mr. Caputo, will you view that and once 
again, tell the Court if you recall what sentencing alter- 
natives the judge told you were available if you were to 
plead guilty to attempted burglary, admit addiction to drugs. 

A Possibility of sentencing to the N.A.C.C. for 
a period up to 60 months, term of jail term, maximum four 
years, 

MS. SILVERMAN: I'm sorry, I missed that. 
THE WITNESS: Maximum of four years. 
THE COURT: Speak up. He has to take it on 


the machine. 


Caputo-direct 5 

A Definite sentence of one year, conditional 
discharge and unconditional discharge, probation for a 
period of up to five years. 

Q Mr. Caputo, whct sentence were you hoping 
to get at that particular time? 

A Sentence of one year. 

Q One year sentence; is that correct? 


A Yes, 


Q When you heard the sentencing alternatives 


given to you by the judge, did you believe all these 
alternatives were available to you? 

A Yes. 

Q Did anyone at any time prior to your entry of 
a guilty plea, advise you that ail those alternatives were 
not available to you? 

A No. 

Q Did you have any other reason to believe that 
all those alternatives were not available to you? 

A No. 

Q Mr. Caputo, were you addicted to drugs at 
the time you entered your plea of guilty? 

A Yes. 

MR. KRANZ: Your Honor, the Attorney General 


and I at this time will stipulate, agree to stipulate 


1 Caputo-direct 6 


2 that on October 4, 1972, Mr, Caputo was examined 
3 at the Nassau County Jail by a Dr. Galati and found 
C 4 to be addicted to drugs. I have no further ques- 


5 tions of this witness. 

6 CROSS EXAMINATION 

1 BY MR. BIRCH: 

s Q Mr. Caputo, is it not true that before you 

9 went into the courtroom on October llth, 1972, to plead 

10 guilty, that you had a conversation with your attorney, 

11 Mr. Wershals? 

12 A Yes. 

13 Q Isn't it true Mr. Wershals told you that if 

14 you pleaded guilty that you would be subject to a possible 

15 jail term of up to four years? 

16 | A No. 

17 Q I refer you to the affidavit that Mr. Kranz 

18 || recently showed you. Isn't it true that there you stated 

19 that "In discussing the possibility of onbeninn a guilty 
4 20 Plea to this lesser charge, Mr. Wershals informed me if 

21 I admitted my addiction to drugs, I would be subject to a 


22 possible indeterminate jail term with a maximum of four 


( 23 years"? 
24 A No. 
25 Q No, you did not make that statement? You do 


A-29 


Caputo-cross 
not remember making that statement? 
A I was trying to get into a drug program, 
trying to get into the N.A.C.C. program. 
THE COURT: Shcew him his affidavit. 
(Said document shown to Mr. Caputo.) 
Yes, he told me. 
He told you that? 
A Yes. 
Q If you admitted your addiction you could get 
up to four years? 
A Yes. 
Q Isn't it true that before you went into the 
courtroom to plead gu&ty in front of Judge Young, that you 
had decided to plead guilty? 


A I still had doubt that day I might change my 


Q Isn't it true that on September 26, 1972, you 
Signed a statement to Detective ~-- or gave a statement to 
Detective Moore, Patrolman Richali (phonetic! admitting 
that you had broken into a house? 


A Yes, I signed this statement. 


Q And that this was the house that you were 


breaking into, was to involve the charge that you eventually 


pleaded guilty to in front of Judge Young; is that correct? 


Caputo~cross 
A Yes. 
Q Isn't it true you were arrested at the scene 
coming out of the door of this house? 

A No. I was arrested in the yard, 
Q In the yard outside of the house? 

Yes. 

THE COURT: What was he charged with? 

MR. BIRCH: Burglary in the third degree, 
criminal possession second degree and possession 
of burglar's tools. 

THE COURT: What are the penaltir: for those 
crimes, or were there at the time? 


MR. BIRCH: The greatest was seven years as 


aD felony. 
THE COURT: What about the others? 
MR. BIRCH: The lesser, I'm not sure, 
THE COURT: What was the maximum consecutive 


term that he could have gotten? 


MR. BIRCH: I'm not sure of that. 


MR. KRANZ: They would have to run concurrently 


all parts of the same acts. 


THE COURT: Zero to seven would be the maxi- 


MS. SILVERMAN: Possession of burglar’: tools 


Caputo-cross 
would necessarily blend in with the others. 

MR. KRANZ: It would depend upon the 
circumstances, if they were discovered at another 
location, possibly not, but discovered together at 
the same time as he was apprehended, then I think 
they would be. 

THE COURT: What kind of record did he have? 

MR. BIRCH: Prior convictions. 

THE COURT: For what? 

THE WITNESS: Possession of hypodermic 

and possession of heroin. 

THE COURT: How much had you gotten before? 

THE WITNESS: Nine months, six months. 

THE COURT: Nine months and six months. 

THE WITNESS: There was quite a few of them, 
your Honor, 

THE COURT: How many? 

THE WITNESS: About eighteen. 

THE COURT: Eighteen sentences of nine months 
and six months? 

THE WITNESS: Eighteen arrests. 

TH2 COURT: Only two sentences to jail? 

THE WITNESS: I did about wo in jail. 


THE COURT: One for nine and one for six months 


iw) 


THE WITNESS: Yes, and one in the N.A.C.C. 
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3 THE COURT: You also had an N.A.C.C.? 
¢ 4 THE WITNESS: For possession of hypodermic 
5 needles. 
6 THE COURT: — How much time did you spend there? 
7 THE WITNESS: Forty months. 
8 THE COURT: You may continue. 


10 || BY MR. BIRCH: 
ll Q Isn't it true, Mr. Caputo, when you pleaded 


12) guilty the Court said to you, "And have you had an oppor- 


9 || CROSS EXAMINATION (CONTINUED) ‘ 


13 || - tunity to think it over carefully and discuss it with your 
14 lawyer, make up your mind?" You said, "Yes"? 
15 The Court said, "You feel te te in your own 
16 best interest to plead guilty?" 
17 You said, "Yes." 
18 The Court said, "Has anybody threatened you 
19 or forced you to get you to do this?" 
20 You answered, "No." 
21 Do you xemember that? 
22 A Yes. 
oo ( 23 THE cava What were the sentencing alterna- 
: : 24 | tives after he did plead and after he admitted he P 
‘i / 


was an addict? 


i 1 Caputo-cross 11 
[ 2 MR. BIRCH: Indeterminate sentence up to four | 
3 years or commitment to the Narcotics Addiction Con- : 
4 4 trol Commission. 
5 THE COURT: Could they have given an indeter- : 
6 Minate sentence of less than zero to four? i 
7 MR. BIRCH: Could have been zero to three. 
8 MR. KRANZ: That's all, those are the only 
9 alternatives available along with Narcotics Addic- 
10 tion Control a 
11 THE COURT: That would have been up to sixty : 
le months. | 
13 ||” ' MR. KRANZ: Up to sixty months. : 
14 THE COURT: What “oes zero to three and zero 
15 | to four mean? Does it mean the Parole Board can 
16 |, let him out any time? 
17 MR. KRAN2Z: Under the law, I believe up to, 
18 spend at least twelve months at the state correc- a 
19 tional facility before you're eligible for parcle, : 
20 before you reach parole the first time. : 


21 MS. SILVERMAN: You meet the Parole Board y 
the ninth or tenth month. 
THE COURT: What's the normal practice? 

MR. KRANZ: As far as what is concerned? 

THE COURT: As far as parole. 
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MR. KRANZ: Depends upon the prior record 


as to consideration. 
MR. BIRCH: Also depends upon your conduct 
in prison, chances for rehabilitation. 
THE COURT: How long have you been in now? 
THE WITNESS: Now I'm down a year. I did 
twenty months the first time and now I'm down a year. 
THE COURT: I don't understand. 
MP... BIRCH: If I may,your Honor, I believe 
he was paroled on this charge. 
COURT: After how long? 


WITNESS: Twenty months, nineteen and 


COURT: Then you violated your parcle? 
WITNESS: Yes. 
You were also convicted? 
No, violation. 
_THE COURT: Continue. 
Q Isn't it true that when the Court said, 
"Have you had an opportunity to think it over carefully, 
discuss it with your lawyer, make up your mind?" you 
answered it "Yes"? Isn't it true that you had pretty much 
decided to plead guilty before you came into the court- 


room that day after you discussed this with your lawyer? 


Caputo-cruss 


Yes. 


THE COURT: You said "yes"? 


THE WITNESS: I had most of my -- I was going 
to plead eisai that cay but I still had a doubt, 
though. 

Q When the Court sentenced you on November 20th, 
1972, isn't it true that you didn't express surprise? 

A You mean saying anything -- yes, I didn't 
Say nothing. 

MR. BIRCH: No more EERE TE EE Honor. 

REDIRECT EXAMINATION _ 
BY MR. KRANZ: 

Q Mr. Caputo, you heard the Assistant Attorney 
General, Deputy Assistant Attorney General, ask you whether 
you recalled certain questions and answers given by the Court 
to which you responded; one in particular, "Have you had an 
Opportunity to think it over carefully and discuss it with 
your lawyer, make up your mind?" 

The defendant replies, "Yes." 

You told the Deputy Assistant Attorney General 

that you recall that, correct? 

A Yes. 

Q At that particular time did you feel you could 


get one year jail sentence? 


A-36 
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Yes. 
MR. KRANZ: No further questions. 
THE COURT: Call your next witness. 


MR. KRANZ: Mr. Wershals. 


(PA OG WERSHALS, called as a witness, having 
been duly sworn by the Clerk of the Court, testified 
as follows: 

THE CLERK: Full name. 
THE WITNESS: Paul L. Wershals. My office 
is located No. 10 Cutter Mill Road, Great Neck, 

: New York. 

DIRECT EXAMINATION 

BY MR. KRANZ: 

Q Mr. Wershals, did you represent the pet:itioner 
in this particular action, Mr. Caputo, Nassau County Court, 
Indictment No. 34651, 1972? 

A Yes. 

Q Can you now recall the charges that you 


represented him for? 


A I believe the defendant was charged with third 


degree burglary, possession of burglar's tools, and posses- 


sion of a stolen vehicle. 


Q Did you subsequently discuss with Mr. Caputo 


Wershals-direct 
the possibility of pleading guilty to a lesser offense? 

A z did, 

Q Can you now recall what advice you gave him 
regarding the consequences of his pleading guilty to a 
lesser charge? 

A Yes, I told the defendant that if we were 
able to plead to a lesser charge, that he would be subjected 
to an indeterminate term of up to four years imprisonment 
or an indeterminate term with respect to the Narcotics 
Commission. 

i Q Did you ever tell Mr. Caputo he couldn't 
get one year in the county jail, conditional or unconditional 
charge or probation if he pled guilty to attempted burglary-- 

A No. 

Q Never told him that? 


A No. 


/ Q Do you recall if you ever told him that he 


could get one year in the county jail? 
a“ A I don't recall. 
“ Q You don't recall. 
A (No response) 
yes Is it possible you might have? 
i A It's possible but I really don't have any 


fresh recollection of that. 


| 
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Q Do you recall the Court advising him on 
October llth, 1972, that a change of plea proceeding when 
he entered the guilty plea, that he could receive one year 
in the Nassau County Jail, conditional or unconditional 
discharge, or probation if he Pled guilty to attempted 
burglary and admitted drug addiction? 

A Yes, I did. 

Q Did you ever tell Mr. Caputo the judge was 
in error when he told him he could get one year-- 

al A No, I did not, because I: relied upon the 
judge at that time. I was not aware that an error might 
have been made by the judge. a 

Q Mr. Wershals, are you aware of anyone else 
advising Mr. Caputo the Court was in error on that particu- 
lar day with regard to the sentencing alternatives that 
were then available? 

A No, I do not. 

Q Did you yourself realize at that time that 
the Court had made an error? 

4 A No, I did not. 
Q You did not. 

MR. KRANZ: No further questions. 
CROSS EXAMINATION | 


BY MK. BIRCH: 
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Q Mr. Wershals, isn't it true that before going 
into the courtroom sometime before going into the courtroom 
on October llth, 1972, that you told Mr. Caputo that a 
Class E felony conviction carries with it a maximum in- 
determinate sentence of four years? 

A I do not honestly recall. 

Q I show you this affidavit that you prepared 
for the State Court and signed, the end of paragraph 2 
(indicating to witness). 

Does that refresh your recollection? 
Yes. 
Now you do recall? 

A Yes. 

Q Do you recall now informing the defendant that 
in your opinion the Court would impose an indeterminate 
sentence with the maximum of three or four years? 

A Yes, I do. 

Q Isn't it true before you went into tne court~ 
room that day you went in with the intention of pleading 
your client guilty? 

A (No response) 

Q Or having him plead guilty? 


I don't recall. 


Were you planning starting a trial that day? 


Q You don't recall why you went into the court- 
room that day? 
A Which-- 
Q On October llth-- 
Is that the day set fo. 
No, the date the plea-- 
ZI do not recall, sir. 
Can you tell the Court how the discussions 
for reduced plea came up? | 
A To the best of my recollection, I'm guessing, 


I want to make this very clear, they would come up as 


Wershals-cross 
I don't recall. 


they would come up in any criminal proceeding where a 
conference would be had. I'‘m sure there was a conference 
conducted at that time, the various pleas available were 
discussed. Then subsequently, after I finished a conference 
I would have discussed this with my client. I can't honestly 
say that I remember my state of mind that morning on the 
date that you mentioned because I do not. 

@ Isn't it true that you thought if your 
client received a sentence of three to four years after 
plea that would have heen good; that he would have done 
well considering there was a confession, even caught at 


the scene of the crime? 


Wershals-cross 


A Would you repeat that question, please, 


read that back to me? 


Q (Pending question read.) 


A I don't recall. 

Q I show you the plea minutes and I direct 
your attention to where the District Attorney said, "No 
promises or representations have been made to what your 
Honor will do with regard to sentence, and nothing has 
been done t» induce the defendant into taking this plea.” 

Do you recall that? 
Off the record for a second? 
THE COURT: No. 

A On the record, let me go on the record. To 

say that I can actually recall everything that was said in 
Open court, I cannot. This is the type of procedure which 
is indicative of most procedures in criminal matters. 
I woald say that I could recall that based upon my working 
knowledge as an attorney, but to say that I can actually 
recall this statement being made, I cannot honestly say 
that I remember it being said. This matter was consummated 
as far as my involvement with it was concerned, I believe 
Over four years ago. 

Q Isn't it true that you didn't object, made no 


comment to the Court after the District Attorney made that 


F 
F 


Wershals-cross 


. Stateuent. You can look-- 


A I would have to read the minutes to answer 


| 


I show you the minutes then (handing to witness 
You're correct. 
Q Directing your attention to the very beginning. 
A Very beginning of what? 
Q These plea minutes. Isn't it true thai you 
were in court to plead, to have your client plead guilty? 
A I already answered that, I thought. 
Q I direct your attention to the beginning 
of these minutes where the District Attorney-- 
A As a result of what happened in court that 
day, a plea was entered, a plea was withdrawn, and there 
was a new plea made. That's the answer. 
Q Isn't it true your intention of coming there 
that day-- 
A I have answered that question already. 
Q Isn't it true that you had discussed this-- 
What? 
MR. BIRCH: Withdrawn. 
Q I direct your attention to the minutes of 
sentence which was entered o:: November 20th, 1972. I direct 
your attention to page A-10 of those minutes, to where you 


say at the beginning-- 


Wershals-cross 

A Page A-9. 

Q "THE COURT: All right, with respect to sen- 
tence, does the defendant wish to say anything to the Court 
on the subject of sentence? 

"THE DEFENDANT: No. 

"THE COURT: Nothing? 

"THE DEFENDANT: No. 

"THE CLERK: Mr. Wershals-~ 

"MR. WERSHALS: Yes. In the interest of justice, 
your Honor, I would specifically ask this Court 

in the exercise of its very sound discretion to 

commit him pursuant to Section 207 of the Mental 

Hygiene Law, a civil commitment, so that he can 

continue to get proper treatment for his addiction. 

"SHE COURT: Is that ail? 

"MR. WERSHALS: That is all." 

Is it true that you said that? 
A Yes. 


Q Is it true that under Section 207 of the 


Mental Hygiene Law your client could have been committed 


to N.A.C.C. for up to 60 months? 
A I don't.recall. I'd have to look at the 
section. 


THE COURT: It's so stipulated, isn't it? 


Wershals-cross 22 


we 
2 MR. KRANZ: 207 of the Mental Hygiene Law 


3 I don't think was in effect. I think it was 81.19, 
¢C 4 which would allow, which would be that type of 

5 commitment, yes. 

6 THE COURT: Up to 60 months? 

7 MR. KRANZ: Right. 

8 “8 Isn't it true that you thought the best deal 


9 that your client would get was a N.A.C.C. commitment, which 
10 would keep him incarcerated f>". sixty months, if that was 
il on your mind? 

12 || A I do not recall. 

13 Q Isn't it true that you did not make any plea 
14 for anything else with the judge, you did not suggest it 


15 to the judge that he conditionally release or discharge or 


16 give your client probation or-~ 
VW A I do not recall. 
18 Q Then I refer you to the sentencing minutes. 
19 A Your question isn't necessarily limited to 
20 the minutes. As I recall, there was a conference and 
21 there were discussions held that no minutes were made of. 
22 My answer to your question is that I do not recall. I'm 
C 23 not going tu limit vie answer to my questions solely to | 
- | what is contained in these minutes. 


- Q Isn't it true, though, in open court, when you 


Wershals-cross 23 
knew a record was being made, you made no request for those 
lighter sentences? 

A Forgive me. 
! (Pause) 
A It's clearly indicated in the minutes on page 
A-8, that there was a conference at the bench which was 


held off the record which was not made part of these minutes. 


I do not recall and I'm repeating that, I do not recall 


what was said at the conference at the bench. Therefore, 


my answer to your question, again, is I'm not sure. 

Q Would you answer my prior question that you 

answered? 

A Let me understand the question then. It 
was referable to ‘he contents of these minutes? 

Q Right. 

A Read back that original question. 

THE COURT: No, rephrase it. 

A Rephrase the question, please. 

Q Isn't it true that in open court when you 
_ knew a record was being made, that you made no request to 
the Court for a sentence except of commitment to N.A.C.C.? 

A Pursuant to the minutes I have seen before me, 
yes, but I want to go on the record to say that there was 
a conference at the bench which was not recorded, and I do 


not recall what was said at that conference. 


A-46 


Wershals-redirect 
MR. BIRCH: No further questions. 
REDIRECT EXAMINATION 
BY MR. KRANZ: 

Q I would like tc ask you again, Mr. Wershals, 
did you ever tell Mr. Caputo that a sentence of one year in 
the county jail, conditional or unconditional discharge 
or probation would not avail to him if he entered a plea 
of guilty to burglary in the third degree, was found to be 
addicted to drugs? 

A No. 

Q Mr. Wershals, are you aware of what the 
procedure as far as actual detention was in 1972 with 
regard to Narcotics National Control Commission? 

A I believe I had some familiarity with it, yes, 
sir, at that time. 


Q Do you recall or do you have knowledge now 


of what period of incarceration in the majority of those 


who are certified to the Commission, the amount of time 
they actually spend behind bars, are committed? 

A My recollection -- this is recollection only -- 
I believe the Commission had it within their discretivnary 
powers to determine the actual amount of time of incarcera- 
tion. I don't know that I can honestly say that I recall 


the amount of time people who were committed to that program 
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were spending today. I know that at that time of sentencing 
in this case, I was familiar, but I do not recall that today. 

MR. KRANZ: No further questions. 

THE COURT: Wheat effect at the time did you 
think the maxir’m sentence in the alternatives were 
had he been convicted as charged; that the state 


proved him to be a narcotics addict? 


THE WITNESS: Based upon my recollection, 


I think that it was four years, your Honor. 

THE COURT: Four years. 

MS. SILVERMAN: Are you talking about the 
indictment? 

THE COURT: According to the indictment. 

THE WITNESS: The original indictment? It 
was six or seven years. 

THE COURT: If he had been found to be a 
narcotics addict, what alternatives? 

THE WITNESS: My recollection tells me that it 
was an indeterminate term up to a period of-- 

THE COURT: Seven? 

THE WITNESS: I don't think it was that long, 
your Honor. I.don't honestly recall. 

THE COURT: What is the law then? 


MR. KRANZ: With regard to a D felony. 


Wershals-redirect 

THE COURT: If he had been convicted. 

MR. KRANZ: If he had been convicted on the 
original indictment, indeterminate term, maximum of 
seven years. 

THE WITNESS: On the original indictment -- on 
the plea. 

THE COURT: Asking questions about the 
original indictment. 

THE WITNESS: Seven years. 

THE COURT: If he had been found to be a 
narcotics addict he would have to get zero to seven. 

THE WITNESS: On the original indictment, yes. 

THE COURT: No alternatives except N.A.C.C.? 

THE WITNESS: That's my understanding. 

THE COURT: There was no doubt in your mind 
that he was an addict, was there? 

THE WITNESS: There was very little doubt in 
my mind that the defendant was not. 


THE COURT: The evidence was overwhelming 


against nin, wasn't it? 
THE WITNESS: Yes, it was. 
THE COURT: If he went to trial he would 


have been convicted? 


THE WITNESS: Very good chance of it from my 


Wershals-redirect 
opinion. 

THE COURT: Supposing he had come in that 
morning and the Court had told him, "If you go to 
trial you can get zero to seven or N.A.C.C. If you 
plead you can get zero to four or N.A.C.C." Would 
he have pleaded? 

THE WITNESS: I would think my answer to that 
question would have been yes. 

THE COURT: I think based on what I have 
heard that would have been the answer. I don't really 
believe there was any substantial error here. The 
error would not have affected the result at all. 


I can't grant on that, given the facts here. 


I find on the basis of the evidence before me 


that the defendant wouid have pleaded in any event 
exactly as he did, whatever the judge told him about 
alternatives, and the error of the Court, therefore, 
in proposing alternatives that were not in fact 
available had no impact at all on the plea. 

Under the circumstances this must be denied. 

Any further findings of fact the petitioner 
wishes? 

MR. KRANZ: No. 


THE COURT: Any that the Attorney General 


Wershals-redirect 
wishes? 

MR. BIRCH: No. 

THE COURT: Submit an order within forty- 
eight hours. You have the right to appeal, and if 
you can't afford an attorney one can be appointed 
for you. You can consult your counsel on that. 

Do you have any questions about what 
happened here? 

THE WITNESS: No, your Honor. 

THE COURT: Thank you very much. 


MS. SILVERMAN: Forty-eight hours would be 


Sunday. 


THE COURT: Forty-eight working hours. 

MS. SILVERMAN: There would be no right for 
appeal. He would have to apply for a certificate. 

THE COURT: You can apply for a certificate 
if you like. 


MR. KRANZ: Thank you, your Honor. 


(Time noted: 5:00 p.m.) 
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SL ce ec co ce a emewee aeseenewenanee 
Petitioner VINCENT CAPUTO having made an application 

jfor a writ of habeas corpus and respondent Robert J. Henderson, 
|Superintendent, Auburn Correctional Pacility having Opposed said 
| application and said application having been argued on 

| November 10, 1975 and evidentiary hearing having been held on 

Ls December 5, 1975 and the petitioner having duly appeared by 

| Janes J. McDonough, attorney in charge, Legal Aid Society of 

I Nassau County, Criminal Division, Allen mM. Kranz, of counsel 
pand the respondent having appeared by LOUIS J. LEPKOWITZ, 

| Attorney General of the State of New York, David L. Birch, 

| beputy Assistant Attorney General, of counsel and the order to 

| show cause and the petition sworn to September 12, 1975 and the 


| exhibits annexed thereto and the respondent's affidavit in 


| opposition sworn to November 6, 1975 having been filed and read, 


it is 


ORDERED AND ADJUDGED that the application for a writ 


‘of habeas corpus in all respects denied, 


ORDERED AND ADJUDGED this 8th day of December, 1975. 


JACK BD. WLINSTIIN 
United States District Court 
Judge 
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